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Suppose the child is sixteen and has the faculties of the normal adult? 
Quite in line with their whole attitude, courts hold that the adult standard 
applies." It is not the age in years and months that count, but mental develop- 
ment. This rule is desirable for where one is capable of exercising the same 
care as an adult, he should be required to. 

The principle case is in accord with our discussion. The facts of the case 
are submitted to the jury — the tender age of the child not preventing the con- 
sideration of the question of contributory negligence. The standard applied is 
not the arbitrary one of chronological age, but the psychological one — "age, 
judgment and experience." Finally, the child must act not like some other 
prudent infant, but like the average of his psychological age. 

Recognition op Equitable Incumbrance in Action at Law upon Cove- 
nant against Incumbrances. — An incumbrance, within the terms of a cove- 
nant against incumbrances, has frequently been defined as any right to or interest 
in the land to the diminution of its value, consistent with the passage of the 
fee. 1 Easements, 2 liens s and restrictive covenants 4 have all been held to fall 
within the category of incumbrances. 

A covenant against incumbrances is a promise that the land is not in any 
way incumbered at the time the covenant is made, and so, like a warranty of a 
chattel, if it is broken at all, it is broken as soon as it is made. 5 The cause of 
action for a breach accrues at the time of the making of the covenant," but 
subsequent events may be put in evidence to show what were the damages then 
incurred in fact.' No new right of action arises when a money incumbrance, 
such as a lien, is paid off by the covenantee, but it is not till then that the dam- 
ages resulting from its existence are ascertained. 8 Unless the grantee can show 
substantial damages in some such way, he can recover only nominal damages.' 
Where a subsisting easement is alleged as the incumbrance, the injury arising 
from the easement, or a reasonable price paid by the grantee in extinguishing 
it, is the measure of damages, 10 as in this manner the difference between the 
value of the land with the incumbrance and without it " can best be determined. 
Furthermore, in New York and by the weight of authority elsewhere, the fact 

20 Binder v. Chicago City Ry. (1912) 175 111. App. S03; Frauenthal v. La- 
cle de Gas Light C o. (1896) 67 Mo. App. 1. 

'Prescott v. True-man (1808) 4 Mass. 627, 629; Huyck v. Andrews (1889) 
113 N. Y. 81, 85, 20 N. E. 581; Fraser v. Bentel (1911) 161 Cal. 390, 119 Pac. 
509; 2 Tiffany, Real Property (enlgd. ed. 1920) 1675; Rawle, Covenants (5th 
ed. 1887) §§75, 76; Simons v. Diamond Match Co. (1909) 159 Mich. 241, 247, 
123 N. W. 1132. 

''Weiss v. Binnian (1899) 178 111. 241, 52 N. E. 969; Harrington v. Bean 
(1897) 89 Me. 470, 36 Atl. 986; cf. Scriver v. Smith (1885) 100 N. Y. 471, 
3 N. E. 675. 

"Maup : n, Marketable Title (1896) 287. 

4 Fraser v. Bentel, supra, footnote 1. But unless the restriction interferes 
with a use of the property otherwise lawful, it is no incumbrance. Clement 
v. Burtis (1890) 121 N. Y. 708, 24 N. E. 103. Also a valid municipal "building- 
zone" ordirance is not an incumbrance. See (1920) 20 Columbia Law Rev. 
803; Lincoln Trust Co. v. Williams Bldg. Corp. (1920) 229 N. Y. 313, 128 
N. E. 209. 

'McGuckin v. Mi'bank (1897) 152 N. Y. 297, 302, 46 N. E. 490. 

'Clark v. Swift (Mass. 1841) 3 Mete. 390, 392. 

'Bailey v. Agawam Nat. Bank (1906) 190 Mass. 20, 76 N. E. 449. 

"See Tibbets v. Leeson (1888) 148 Mass. 102, 104, 18 N. E. 679; Post v. 
Campau (1879) 42 Mich. 90, 3 N. W. 272. 

'McGuckin v. Mi'bank, supra, footnote 5. 

"See PrescoVt v. Trueman, supra, footnote 1, p. 630. 

* Huyck v. Andrews, supra, footnote 1, p. 91. 
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that the grantee knew of the existence of the incumbrance before the making 
of the covenant against incumbrances, is no defence to an action for its breach. 1 * 
In the recent case of City of New York v. New York & South Bklyn. Ferry etc. 
Co. (1921) 231 N. Y. 18, 131 N. E. 554, the plaintiff city had purchased land 
from the defendant, the deed to which contained a covenant against incum- 
brances. Prior to the conveyance, the grantor had attempted to grant an ease- 
ment to a trolley company to lay tracks and switches on the land. This ease- 
ment was terminable upon notice and payment to the trolley company of a large 
sum of money which it had expended upon the land in removing and rebuilding 
a ferry house for the ferry company. The deed purporting to grant this ease- 
ment had never been executed with the formalities required by Real Prop. Law 
§ 243." But the plaintiff city had notice of the claims of the trolley company at 
the time of the conveyance to it of the fee. Subsequently, in an action brought 
against it by the trolley company, the city was forced to pay a judgment of 
$83,000 upon these claims. The city thereupon sued the ferry company upon 
its covenant against incumbrances. The Court of Appeals reversed a judgment 
dismissing the complaint, in a four to three decision, holding that although the 
trolley company had no legal easement, it had equitable rights which constituted 
an incumbrance. The dissent was upon the ground that since the action was at 
law, no notice should be taken by the court of the trolley company's equities 
in the property. 

There seems little doubt but that the trolley company did not have a legal 
easement." Also it is clear that, having entered upon the property and made 
improvements under such circumstances, it had an equitable interest, valid 
against anyone buying the property with notice. 15 

The question was whether the fact that the trolley company had equitable 
rights to the property adverse to the plaintiff could be shown by him in an action 
at law, and if so, whether their existence constituted a breach of the covenant 
against incumbrances. This in turn raises the broader question as to whether a 
court of law will recognize the existence of equitable rights as a basis upon 
which the strictly legal rights of the plaintiff are founded. 

In actions at law upon fire insurance policies, in order to establish an insur- 
able interest in the insured, the plaintiff may show that an absolute deed of the 
premises was a mortgage only, and that consequently, the insured retained the 
equity of redemption. " Or the plaintiff may show that the insured had a 
vendor's lien upon the premises for an amount greater than the insurance. 1 ' 
Moreover, the surrender of an equitable right is sufficient consideration for a 
contract. A common example would be a contract for the sale of an equity 

"Cal'anan v. Keenan (1918) 224 N. Y. 503, 121 N. E. 376; Huyck v. An- 
drews, supra, footnote 1; Pryor v. City of Buffalo (1909) 197 N. Y. 123, 90 
N. E. 423; DeLong v. Spring Lake etc. Co. (1905) 72 N. J. L. 125, 59 Atl. 1034. 
In Memmert v. McKeen (1886) 112 Pa. St. 315, 4 Atl. 542, and Kutz v. McCune 
(1868) 22 Wis. *628, a distinction is made between incumbrances affecting 
title and in-umbrances affecting the physical condition of the premises. In 
the latter cb.ss, knowledge of the purchaser of their existence at the time of 
the conveyance is a defense to an action on the covenant against incumbrances. 
This distinction is superficial and results from a confusion of legal rights 
with physical objects. In either class (so-called) the adverse right is the in- 
cumbrance. Cf. Whitbeck v. Cook (N. Y. 1818) 15 Johns. *483 (existence of 
public highway of which grantee had notice, no breach of covenant of quiet 
enjoyment.) 

,J N. Y. Cons. Laws (1909) c. 50. 

"Ibid.; Nellis v. Munson (1888) 108 N. Y. 453, 15 N. E. 739. 

"Young v. Overbaugh (1895) 145 N. Y. 158, 39 N. E. 712. 

"Hodges v. Fire Ins. Co. (1853) 8 N. Y. 416. 

"Continental Fire Ins. Co. v. Brooks (1901) 131 Ala. 614, 30 So. 876. 
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of redemption in a strict "common-law mortgage" jurisdiction. In an action on 
such a contract for the purchase price, would not the seller be allowed to show 
that he had transferred to the defendant buyer his equity of redemption? Or 
would the court "refuse to note equities in an action at law" and hold that 
the plaintiff had given no consideration? The answer seems obvious in favor 
of the former of these two propositions. In the insurance cases, 18 the plaintiff 
was allowed to prove that he, or his assignor, had an equitable right against 
a third person. In the principal case, the plaintiff proved that a third party had 
an equitable right against "the land," or more strictly, against it as owner of 
the land. This slight difference should not be made the basis of any distinction. 
In both cases the court is recognizing an equitable right, not for the purpose of 
enforcing it, but only as a basis for determining the strictly legal rights of the 
plaintiff. 1 ' 

The usual definitions of an incumbrance as laid down in the cases 20 and by 
the text writers" seem broad enough to cover adverse equities which interfere 
with the enjoyment of the premises. A restrictive covenant enforceable in equity 
by an injunction, 22 and a contract obligation to allow the use of a way in per- 
petuity, specifically enforceable in equity against those who take with notice, 23 
have been held to be incumbrances, whose existence could be proven by the 
plaintiff to show a breach of a covenant against incumbrances. 

The doctrine, that in actions at law the plaintiff can show equities as a 
basis upon which his legal rights are founded, seems highly desirable and 
preferable to that of the dissenting judges in the principal case. If any earlier 
New York cases, 24 based upon a narrower interpretation of Real Prop. Law 
§ 243 26 have been weakened or overruled by the principal case, the general 
result is very satisfactory, and in accord with the spirit of the Code, 26 which 
strives, as far as possible, to abolish the distinctions between actions at law and 
suits in equity. 

A further justification of this doctrine appears when it is considered that 
if this had been an action at law brought by the ferry company against the 
city for damages because of the city's refusal to take a conveyance of the 
property, it seems that the court would have held the title not marketable, on 
the ground that there is now but one rule at law or in equity as to marketability 
of title, and that is the former equity rule. 27 To hold that the title was not 
marketable in such an action, and then to hold in the instant case that there 
was no incumbrance upon the property, would have been an inconsistency which 
was fortunately avoided. 

18 Hodges v. Fire Ins. Co., supra, footnote 16; Continental Fire Ins. Co. 
v. Brooks, supra, footnote 17. 

19 The doctrine of the recognition, — as distinguished from the enforcement, — 
of equities in actions at law where they are a basis for legal rights, is not to 
be confused with that of cases depending upon Code provisions permitting 
"equitable defenses." See Despard v. IValbridge (1857) 15 N. Y. 374. In the 
two cases under discussion supra, footnote 18, it was the plaintiff who was 
allowed to show that his legal right to recover on the contract was based upon 
an equity. 

20 Prescott v. Trueman, supra, footnote 1, p. 629; Post v. Campau, supra, 
footnote 8, pp. 94, 95; Foster v. Scott (1893) 136 N. Y. 577, 582, 32 N. E. 976. 

"Maupin, Marketable Title (1896) 286, 287. 

"Roberts v. Levy (N. Y. 1867) 3 Abb. Pr. (n. s.) 311. 

"Bailey v. Agawam Nat. Bank, supra, footnote 7, p. 69. 

24 Chamberlain v. Spargur (1881) 86 N. Y. 603; Nellis v. Munson, supra, 
footnote 13. 

25 Supra, footnote 13. 

2 'N. Y. Code Civ. Proc. §3339; N. Y. C. P. A. §8. 

"See Moore v. Williams (1889) 115 N. Y. 586, 597, 22 N. E. 233. 



